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Cross-Border M&A Due Diligence

Itõs agreed then: dogs, cats, gerbils and parakeets will merge, 
forming an entity which will be called a Unipetó



Ȱ$ÕÅ $ÉÌÉÇÅÎÃÅȱȡ
A Product of the Great Depression

ÅInstitution of U.S. Securities Act of 1933

Åρωσσ 3ÅÃÕÒÉÔÉÅÓ !ÃÔ ÉÎÃÌÕÄÅÄ Á ÄÅÆÅÎÓÅ ËÎÏ×Î ÁÓ ÔÈÅ Ȱ$ÕÅ $ÉÌÉÇÅÎÃÅȱ 
defense

ÅUsed by broker-dealers when accuses of inadequate disclosure of 
material information to investors

ÅAs long as broker-ÄÅÁÌÅÒÓ ÃÏÎÄÕÃÔÅÄ ÔÈÅÉÒ Ȱ$ÕÅ $ÉÌÉÇÅÎÃÅȱ ÄÉÓÃÌÏÓÉÎÇ 
results to investors, they were not liable for non-disclosure of 
information not uncovered during the investigation

ÅBroker-dealer community soon embraced the practices conducting 
Ȱ$ÕÅ $ÉÌÉÇÅÎÃÅȱ ÏÆ Á ÓÔÏÃË ÏÆÆÅÒÉÎÇ



Mergers & Acquisitions Process:
Pre-Due Diligence Activities

Market Considers Target:  Using public information and general 
knowledge of Target, Buyer considers if Target might represent a 
good fit.  Factors include (among others):

ÅSize / Lines of Business / Geographic Mix

ÅDistribution Channel(s)

ÅHistoric Profitability, including Cost Structure

ÅMarket Perception / 4ÁÒÇÅÔȭÓ 2ÅÐÕÔÁÔÉÏÎ Ǫ "ÒÁÎÄ

ÅTechnology / Competitive Advantages



Valuation:  Interested Buyers approach Seller for non-public 
ÉÎÆÏÒÍÁÔÉÏÎ ÁÂÏÕÔ 4ÁÒÇÅÔȢ  )Î ÁÄÄÉÔÉÏÎ ÔÏ 4ÁÒÇÅÔȭÓ ÉÎÔÒÉÎÓÉÃ ÖÁÌÕÅȟ 
Buyers look for potential enhancements, synergies, +/or 
diversification to existing operations to estimate value added
upon acquiring Target.

ÅProduct

ÅDistribution

ÅProduction

ÅService

Mergers & Acquisitions Process:
Pre-Due Diligence Activities
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Initial Due Diligence Mindset & Objectives

Donõt anybody move, this is a merger



Fundamental 
M&A Due Diligence

Due Diligence:A process of examination by the prospective 
buyers to validate the assumptions underlying their 
conditional bids.

ÅBusiness strategies and operating models

ÅHistoric results

ÅPerceived competitive advantages

ÅCash Flow Projections

ÅLook for overstatements and sugar coatings



Due Diligence Process

Å Start early, to help shape the deal value, terms, protections

ÅKnow what is being sought, limit surprises
ÅDue Diligence is an iterative process

Å Get context through business unit discussions and Target officer 
interviews

Å Review documents
Å Ask follow-up questions
Å Consider solutions



Disclosure schedule modifies Reps unless 
ÌÉÍÉÔÅÄ ÆÏÒ ȰÉÎÆÏÒÍÁÔÉÏÎÁÌ ÐÕÒÐÏÓÅÓ ÏÎÌÙȱ

Ȱ.Å×ȱ ÉÓÓÕÅÓ ÁÎÄ ÄÏÃÕÍÅÎÔÓ ÄÉÓÃÌÏÓÅÄ ÉÎ 
ÓÃÈÅÄÕÌÅÓ ÎÅÅÄ ÔÏ ÂÅ ȰÄÉÌÉÇÅÎÃÅÄȱ

Due Diligence 
Process

!ÃÑȭÎ !ÇÒÅÅÍÅÎÔ 
Reps & Warranties
Ȱ3ÐÅÃÉÁÌȱ )ÎÄÅÍÎÉÔÉÅÓ

4ÁÒÇÅÔȭÓ 
Disclosure
Schedule



Diligence Should Be of 
Appropriate Scope

ÅDetermined for each transaction in light of the size of the 
transaction, the perceived risks and budgetary 
constraints

ÅAsset purchases versus stock purchases or mergers

ÅVery important to be thorough in a stock purchase

ÅDocument vs. Interview Due Diligence



Fundamentals of Due Diligence

ÅGet copies of everything (to extent possible) in your department.  
If you think you will not need a document later in the life of the 
deal, someone else may.

Å All writing should be directed to corporate legal counsel, and bear 
the legend: 

Ȱ0ÒÉÖÉÌÅÇÅÄ ÁÎÄ #ÏÎÆÉÄÅÎÔÉÁÌ !ÔÔÏÒÎÅÙ-Client 
#ÏÍÍÕÎÉÃÁÔÉÏÎȱ



Due Diligence: 
More Than Debits And Credits

ÅȰ4ÅÃÈÎÉÃÁÌ ÄÕÅ ÄÉÌÉÇÅÎÃÅ ÉÓ ÃÒÉÔÉÃÁÌȢ 

ÅYou need to look product -by-product, 
margin -by-margin to understand the 
value of an acquisition .

ÅOnce you have looked at the numbers 
rational people will usually reach the same 
ÃÏÎÃÌÕÓÉÏÎȢȱ

M&A in Silicon Valley - A Roundtable, PriceWaterhouseCoopers



ÅA recent survey showed that 85 percent of corporate respondents 
ÓÁÉÄ Á ÔÁÒÇÅÔ ÃÏÍÐÁÎÙȭÓ ÉÎÔÅÌÌÅÃÔÕÁÌ ÐÒÏÐÅÒÔÙ ÁÓÓÅÔÓ ÈÁÄ ÉÍÐÏÒÔÁÎÃÅ 
equal to or greater than other corporate assets when M&A deals 
were on the table.

ÅMost corporate respondents cited inadequate due diligence as the 
primary reason dealmakers fail to identify intellectual property risks 
like future litigation. Among corporate respondents that cited 
deficient due diligence, 56 percent cited lack of time as the main due 
diligence roadblock and 46 percent cited lack of resources.

Source: Megamarket Group: M&A Insights: Spotlight on Intellectual Property Rights, 2008

Intellectual Property 
Due Diligence



ÅLack of Planning

ÅInadequate Team Organization

ɀIs there an effective team leader?

ɀWho to report to?

ɀCommunications/sharing problems

ɀLack of clear reporting format

ÅInsufficient Time

ÅInsufficient Expertise

ÅBuyer Already Determined to Do Deal

Due Diligence 
Failures



Å Ȱ:ÅÉÔÇÅÉÓÔȱ ÔÈÅ ÇÅÎÅÒÁÌ ÃÕÌÔÕÒÁÌȟ ÉÎÔÅÌÌÅÃÔÕÁÌȟ ÅÔÈÉÃÁÌȟ ÓÐÉÒÉÔÕÁÌȟ 
and/or political climate within a group, along with the general 
ambience, morals, and sociocultural direction or mood of an eraɂ
Here the era of transactional due diligence

Å 7ÏÒË ÉÎ ÃÌÏÓÅ ÃÏÏÐÅÒÁÔÉÏÎ ×ÉÔÈ ÔÈÅ ÃÏÍÐÁÎÙ ÙÏÕȭÒÅ ÁÃÑÕÉÒÉÎÇ ɀan 
adversarial posture will always backfire

Å The due diligence process may seem excessively intrusive, but it 
builds relationships and provides the opportunity for the acquire 
to better understand his own company while at the same time 
pleasing the acquiring company

Å Hesitancy or hostility during due diligence is often a sign that a 
ÄÅÁÌȭÓ ÖÁÌÕÅ ×ÉÌÌ ÂÅ ÍÏÒÅ ÄÉÆÆÉÃÕÌÔ ÔÏ ÒÅÁÌÉÚÅ ÔÈÁÎ ÏÒÉÇÉÎÁÌÌÙ 
expected

Due Diligence Zeitgeist?

Be Patient ɀ$ÏÎȭÔ ÂÅ $ÉÓÁÐÐÏÉÎÔÅÄ 
ÉÆ ÔÈÅ $ÅÃÉÓÉÏÎ ÉÓ -ÁÄÅ ÔÏ Ȱ.Ï 'Ïȱ



The seller (or intermediary) should establish a virtual collaboration 
environment / data warehouse

Å Populate it with all contractual documentation

Å Contracts and modifications

Å Non-disclosure agreements

Å Current proposal efforts

Å !ÌÌÏ×Ó ÆÏÒ ȰÖÉÒÔÕÁÌȱ ÄÕÅ ÄÉÌÉÇÅÎÃÅ ÆÒÏÍ ÔÈÅ ÃÏÍÆÏÒÔ ÏÆ ÙÏÕÒ Ï×Î ÏÆÆÉÃÅ

Å Availability of documentation is critical !

Å Each folder in the collaboration environment should contain a 1-2 page synopsis 
describing the documents that are housed in that folder

Å e.g.: contract, period of performance, value, type, deliverables, and status

Å The collaboration environment should be constantly updated with all new 
modifications, RFPs, etc

Establish the Right
Due Diligence Environment
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Company Status & Pedigree Information

òAre you thinking what Iõm thinking?ó



Corporate Law 
Due Diligence

ÅArticles of incorporation, bylaws and shareholder 
agreements

ÅDirectors, officers, shareholders, and holders of other 
equity rights such as options

ÅMinutes of shareholders, board of directors and board 
committee meetings

ÅJurisdictions in which qualified to do business.

ÅGovernmental and regulatory permits, consents and 
licenses

ÅInvestments or ownership in other business enterprises

ÅSEC/Securities regulatory materials, regular and periodic 
reports, etc.



Corporate Entity
Due Diligence 

ÅPreferred Stock rights, esp. those triggered by M&A

ÅAuthorized and outstanding stock, options, etc.

ÅThe Board approvals, issuances, transfers and cancellations to 
capitalization and financial statements

ÅConfirm that contracts or Board approvals to issue shares or 
rights to shares are reflected in cap table

ÅUnderstand terms of option plan and any non-plan options

ÅAre options bound by acquisition terms?

ÅEquity claims by former employees

ÅVesting

ÅAcceleration on M&A event

ÅAccounting issues

ÅRetention Issues



Financial 
Due Diligence 

ÅFinancial statements

ÅInventories and valuations

ÅAging of accounts receivable and payable

ÅIndependent accountants' "management letters"

ÅLoss contingencies or related reserves

ÅAudit letters provided to accountants by attorneys

ÅIndebtedness other than trade payables incurred in the 
ordinary course of business

ÅU.S. federal, state and local and foreign income tax returns

ÅEstimated tax payments to be made during the current 
fiscal year



Human Resources 
Due Diligence

ÅOrganization charts

Å Cultural issues and concerns to address at integration

Å Schedule of employees setting forth names, functions and 
compensation

Å Personnel policies, employee manuals or handbooks and codes of 
conduct

Å Job codes and position descriptions

Å Employment agreements

Å Severance plans or agreements

Å Employee benefit, deferred compensation, bonus, or commission 
plans

Å List of all consultants and their agreements

Å Review key employees and potential retention bonus agreements



Intellectual Property 
Due Diligence

ÅTo determine deal possibility

ÅTo determine deal value

ïWorth less / more?

ïDoes target own relevant IP?

ï!ÒÅ ÔÁÒÇÅÔȭÓ ÐÒÏÄÕÃÔÓȾÓÅÒÖÉÃÅÓ ÃÏÖÅÒÅÄ ÂÙ )0ȩ

ÅTo determine deal risk

ïCan/will you uncover issues that increase 
(decrease) risk of deal and therefore valuation?



ÅDeal Risks

ÅDoes third party IP present a risk? 

ÅIs Target in litigation with respect to the IP?

ÅRelevant litigation in industry with respect to the 
IP?

ÅAre there service agreements, representations and 
warranties, indemnification obligations, and third 
party IP that create potential liabilities or risks that 
need to be factored into the  risk assessment of the 
deal? 

ÅOpen Source Code involved?

Intellectual Property 
Due Diligence



ÅTypes of IP Assets

ïPatents

ÅDomestic, PCT, Foreign, Patent Applications

ÅInvention Disclosures for which no patent 
applications filed

ÅAssessment of R&D for which patents may be filed.

ïTrade Secrets/Know-how

ÅHow well documented?

ÅHow secret?

ï(Material) Copyrights

ÅRegistered?

Intellectual Property 
Due Diligence



ïTrademarks ɀDomestic and Foreign; Domain 
Names

ïLicenses, Assignments and IP Agreements 

ïMedical Devices

ïSource Code

ïEmployee agreements ɀinvention assignment, 
confidentiality, and non-compete provisions

ïLawsuits: asserted and potential claims 
involving IP

Intellectual Property 
Due Diligence



Employees 
Due Diligence

ÅEnsure employees and independent 
contractors who participate in R&D have 
signed Confidentiality and Invention 
Assignment Agreements.

ÅEnsure non-compete agreements for key 
employees are assignable and enforceable 
(e.g., not possible in Calif. unless selling 
shareholder)



ÅDid key employee and independent 
contractors:

ïWork for or provide services to a competitor 
prior to working for Target?

ÅIf so, has employee honored all nondisclosure 
obligations due prior employer, and was work related 
to that of Target?

ïDoes employee have a personal interest in what 
could cover a product, production, method, or 
service of Target?

Employees 
Due Diligence



Licenses and 
Agreements

ÅEnsure sufficient rights have been granted on both in-
bound licenses and out-bound licenses

ïDoes license grant all rights covered by patent, 
trademark, copyright, trade secret or just particular 
products?

ïDoes Target have sufficient rights for applicable 
properties and products for territory in which they 
are being sold?

ÅVerify each license/agreement is in effect and material 
provisions have been/are being/can be met, i.e., double 
check that Target is not/will not be in breach.



Legal Disputes 
Due Diligence

ÅLitigation, regulatory or administrative 
proceedings and alternate dispute resolutions

ÅThreats of litigation and claims 

ÅConsent decrees, judgments, writs, orders and 
injunctions

ÅActive or threatened investigations

ÅDisclosures

ÅExport/import issues

ÅFalse statements and false claims issues



Indemnities and 
Limitations of Liability

ÅWhat are limitations to indemnities Target 
gave/gets?

ïE.g., repair or replace OR repair, replace or 
refund/termination?

ïAny IP indemnification damages left out of 
agreements?

ïOther limitations: geographical, eligible third 
party, vague language



ÅWhen does license expire?  What are renewal terms?

ï(Ï× ÉÍÐÏÒÔÁÎÔ ÉÓ ÌÉÃÅÎÓÅ ÔÏ 4ÁÒÇÅÔȭÓ ÂÕÓÉÎÅÓÓ ÍÏÄÅÌȟ 
either inbound or outbound? 

ÅVerify transferability/assignability of license/agreement.

ï)0 ÌÉÃÅÎÓÅÓ ÁÒÅ ȰÐÅÒÓÏÎÁÌȱ ÁÎÄ ÕÓÕÁÌÌÙ ÎÏÔ ÔÒÁÎÓÆÅÒÁÂÌÅ 
without consent. PPG Indus., Inc. v. Guardian Indus. 
Corp., 597 F.2d 1090 (6th Cir. 1979) (No transfer by 
merger of patent license; California requires specific 
ÁÓÓÉÇÎÍÅÎÔ ÐÒÏÖÉÓÉÏÎ ɉÓÉÌÅÎÃÅ ÄÏÅÓÎȭÔ ×ÏÒËɊȢ

Licenses and 
Agreements



Insurance 
Due Diligence

ÅInsurance policies in effect

ÅInsurance claims made

ÅInformation concerning any termination 
or cancellation of insurance policies

ÅDetermine if òtailócoverage is needed



Antitrust
Due Diligence

Key areas that may be covered include:

Å Relations with competitors (e.g., trade 
associations, joint  ventures)

Å Bidding practices

Å Distribution, marketing, pricing practices

Å Business lines involving high market shares

Å Prior history of antitrust investigations

Å Recent acquisitions

Å Existing compliance procedures



Other Items for
Due Diligence

ÅBusiness plans and studies describing current or 
expected business

ÅExternal and internal analysis and research 
regarding competitors

ÅReports and studies related to business operations

ÅReports concerning environmental conditions, risks 
or exposure

ÅDisclosure Schedule process
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Weõre from the Department of Homeland Security. 
You left your damn door unlockedó.

National 
Security 

Compliance 
Issues


